Aligning Carbon and Biodiversity Offsets:

A Perspective from the United States
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In the beginning ...
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Progress Title IV of the Clean Air Act — Acid Deposition Control

Doing Business with CAMD Title IV of the 19590 Amendments to the Clean Air Act (CAA) mandates requirements for the control of
acid deposition—also known as acid rain. The full document is available at Title IV - Acid Deposition
Control. To view the entire Clean Air Act (CAA), visit EPA’s Clean Air Act page.
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Wetland credits: to bundle or unbundle functions?

* Temporary Storage of
Surface Water
(TSSW)

* Maintenance of Plant
and Animal
Communities (MPAC)

* Removal and
Sequestration of
Elements and
Compounds (RSEC)

Spellbotiom Mitigation Bank
Service Area Map

STETSON LAW



Department of Environment
and Natural Resources
Mitigation Credit Determinations

PROGRAM EVALUATION DIVISION

NORTH CAROLINA GENERAL ASSEMBLY

Special Report to the General Assembly

Report Number 2009-04

December 16, 2009

The Certification and Purchase of Overlapping Wetland and Nutrient Offset Credits from

1. In 2000, EBX applies to US.
Army Corps of Engineers for
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EBX Mitigation Sites

certification of wetland credits

4. In 2008, EBX applies to DWQ
for certification of nutnient
offset credits

2. U.S. Army Corps of Engineers
certifies EBX's mitigation
sites r -
[comysiom |
Faiiady i
3. In 2000, DOT pays EBX 5. In 2008, DWQ certifies 6. In 2009, EEP
$3.8 oullion for 250 wetland 158,133 nutrient offset pays EBX
credits based on 438 5 acres credits based on 69.5 $698,372 for
from the Marston, Nahunta, acres from the Marston, 104,580 nutrient
and Westbrook sites Nahunta, and Westbrook offset credits
sites that provided credits based on 46
to DOT acres from the
Nahunta and
Westbrook
sites that provided
credits to DOT
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7. Of the nutnent
offset credits
certified by DWQ,
41,068 nutrient
offset credits
remain based on
17.9 acres from the
Marston and
Westbrook sites that
provided credits
to DOT
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Marston Site \ 4 Marston Site \l Marston Site \ Marston Site
Wetland acres: 167.1 i e Nutrient offset acres: 0 L .
Wetland credits: 60 2“"?"“‘ ﬁ:' “‘::: ‘1‘0’ 1 Nutrient offset credits: 0 ?um.mt dés:: m:' !1; 133
Amount paid: $910.920 RNutricat offsct credits: 40, Amount paid- $0 utrien offed aredits: 40
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Nahunta Site Nahunta Site Nahunta Site Nahunta Site
Wetland acres: 141.4 . Nutrient offset acres: 30.1 L .
Weiland credits: 1158 ::m :2:: g:;':i;: 000 Nutrient offset credits: 68,440 > ?ﬁﬂ :g:: “““.t':_'o
Amount paid: $1.8 million T Amount paid: $456,978 )

- VAN VAN
Westbrook Site ( Westbrook Site Westbrook Site Westbrook Sire
‘Wetland acres: 130 . Nutrient offset acres: 159 . .
Wetland credits: 74 :““‘f"“ °§ acres: ‘lf;fw Nutrient offset credits: 36,140 ?ﬁm :gg "‘““t':';;j
Amount paid: $1.1 million utricat offset credits: 42, Amount paid: $241,304 credits:
)\ J) /AN

Notes: Calculations for credits vary by the type of credit, but the number of acres to derive credits is
constant. DOT paid a total of $7.1 million to EBX for wetland credits, $3.8 million of which was based
on credits that overlapped with EEP’s 2009 purchase of nutrient offset credits.

Source: Program Evaluation Division based on data from the Division of Water Quality and the Ecosystem Enhancement

Program.




Legend
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290 Broadway
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Dear Mr. Montella,

During ouwr meeting on March 9, 2016, we discussed the Department’s newly
established riparian zone banking program. Specifically, we discussed the US Army Corps of
Engineers’ (USACE) belief that the Department’s program is inconsistent with the 2008
Federal Mitigation Rules.

o The Department's authority for regulating development within floed hazard areas and

RIPARIAN MITIGATION PLAN i, riparian zones comes solely from State statute, specifically N.J.S.A. 58:16A-50 et seq., 58:10A-

| === inviEinuETa __ Biock: 2001 * Lot 13 B | 1 et seq., 58:11A-1 ¢t seq., and 13:1D-1 et seq. The Flood Hazard Area Control (FHACA)
i Alexandria Township, Hunterdon County, NJ . . . .

S T = T A o R S O O T R MR e Rules are not promulgated under the authority of, or in order to implement, comply with, or

participate in any program established under Federal law or under a State statute that

incorporates or refers to Federal laws, Federal standards, or Federal requirements. The Federal

Emergency Management Agency (FEMA) delineates flood hazard arcas in the State for the

purposes of the National Flood Insurance Program (NFIP). However, there is no Federal agency

Mitigation Category Ratio Acres Credits or program that directly regulates activities in‘ﬁooct prone areas based on their potential
Wetland Enhancement 31 7.01 2337 flooding impacts. The Code of Federal Regulations, at 44 CFR Part 60, enables FEMA to
F ; . require municipalities who participate in the to adopt certain flood hazard reduction
Wetland Creation/Restoration 2:1 0.611 0.306 i icipalities who partici he NFIP to adopt certain flood hazard reduct
Upland Buffer Enhancement 13:1 0813 0.063 standards for construction and development in 100-year flood plains. However, a community's
Upland Enhancement 3.1 0752 0.058 participation in the NFIP is voluntary, and FEMA does not otherwise regulate land uses in flood
Preservation 27:1 3'074 'D‘IM hazard areas. Furthermore, the Federal flood reduction standards at 44 CFR Part 60 are
Wetland Enhancement Supplemental 7:1 0,932 0.133 administered by local governments.
Total . .
ota 13.19 3.01 % % %
Mitigation Category Ratio Acres Credits
Riparian Enhancement 31 7.30 2.43 \
Ril::ar;nn Prese rvatiot:l 21 25 031 The Department believes that arcas where freshwater wetlands and riparian zones
Riparian Enhancement Supplemental Arca 5:1 0'93 0'19 overlap have a higher ecological function and value than areas that are either a wetland or
Total pp lltl 79 2‘93 riparian zone only, The Department is not selling credits twice. Once a wetland credit is sold,
ota : : it is debited from the bank’s wetland ledger. Similarly, where a riparian zone credit is sold, it is

debited from the riparian zone ledger. A wetland or a riparian eredit is not resold. Accordingly,
the freshwater wetlands rules and permitting program remain stringent as the 2008 Federal
Mitigation Rules.
Letter from Virginia Kopkash
Assistant Commissioner
Land Use Management



ESA credits: to bundle or unbundle different
species credits?

Source: R. Gardner & J. Fox (2013)
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ESA credits: to bundle or unbundle different
species credits?

Source: Volusia County Florida, www.volusia.or

STETSON LAW



Unbundling carbon credits?

{

Source: https://mitigationbankinginc.com/florida-panther-conservation-bank/

Photographer: William Widmer/Redux fer Bloomberg Green

The Real Trees
Delivering Fake

Corporate Climate
Progress

GreenTrees says it’s fighting climate change
by reforesting thousands of acres. But it's
taking credit for other people’s trees.

gy Ben Elgin and Zachary Mider

December 17, 2020, 5:00 AM EST
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Most recent U.S. guidance on stacking

C_> “If multiple credit types are produced on the

Guidelines for Envi 1l ing in Coastal Louisi:

same unit of land within the bank (a practice
s ' called bundling or stacking), it is appropriate to

N e 1) bt e use them as a bundled or stacked unit to offset

For the purposes of these Guidelines, “environmental bank” means a project, project increment, a Single prOjeCt th at needs both Credit types_

banks in coastal Louisiana.
or projects conducted for purposes of restoring, establishing (i.e., creating), enhancing, or

preserving natural resources at a desi, site to ish credits designed to offset certain

[
environmental impacts. An environmental bank is a type of bank that provides credits designed I h e Se b u n d I e d O r Sta C ke d C re d ItS I I I a y b e
to satisfy the environmental requirements of more than one federal or state program such as the
Clean Water Act section 404 permitting program, the Louisiana Oil Spill Prevention and H H H
Response Act program, and others. “Multi-purpose bank™ and “joint bank™ are terms also used O u g 0 a S av I n g l I I u I p e a rl u e S S u C a S
for banks that provide credits for more than one purpose, but these Guidelines will use the term

[ [ .
“environmental bank” because that is the term used in WIIN 2016. Banks that provide credits for fI d t tt t h b t t f t k
only one federal or state program should be established under the appropriate existing O O Wa e r a e n u a I O n ] a I a O r a rI S
regulations and guidance (see section LB. for applicable existing regulations and guidance) and

e Guidelines do ot spply il pupos ks species, carbon sequestration, or water quality

For the purposes of these Guidelines, “credit” means a unit of measure (e.g., a functional or areal

meastire or other suitable metric) representing the accrual or attainment of ecological functions at |mprovement However’ because ecosystem

an environmental bank site. The measure of ecological functions is based on the resources
Testored, established, enhanced, or preserved. Credits generated by approved environmental

banks sy be used s addiess the environmental requisements of sultpl foderal and state functions are interde pen dent and i nteg rated ’ it

environmental programs subject to the approval of the appropriate federal or state agencies

o e e pre is not appropriate to unbundle or unstack

These Guidelines apply to environmental banks established in coastal Louisiana. “Coastal area”

in Louisiana is defined in LA R.S. 49:214.2(4) as “the Louisiana Coastal Zone and contiguous H H H

areas subject to storm or tidal surge and the area comprising the Louisiana Coastal Ecosystem as S p a I a y-ove r a p p I n g C re I S a n u Se e I I l O
defined in section 7001 of P.L. 110-114.” To be eligible for consideration as an environmental . R R

! WIIN 2016 is also known as the Water Resources Development Act of 2016 (Public Law 114-322). WIIN 2016 Offs et tWO d Iffe re n t p rOJ e CtS a S th I S WO u I d

amended the Coastal Wetlands Planning, Protection and Restoration Act (Public Law 101-646; 16 U.S.C. 3951 et . . .

seq.) by adding section 309 (16 U.S.C. 3957). ”

e in O USUSC RN el bk bl pesan e i constitute double-dipping.

shall comply with all applicable requirements of Federal law (including regulations). See 16 U.S.C. 3957(d).
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Thank you for your attention, and | look forward to
the discussion!

Royal C. Gardner, Professor of Law and Director

Institute for Biodiversity Law and Policy STETSON LAW

gardner@law.stetson.edu
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